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Children’s Safeguarding and Social Work
Supporting families with no recourse to public funds

1.
Introduction

This policy covers cases where CSSW are approached by families for support with accommodation and/or subsistence because the family have no recourse to public funds due to their immigration status. It sets out what actions social workers need to take when considering whether to support these families.
Generally, families with no recourse to public funds (NRPF) who have dependent children may approach their local authority for support under section 17 of the Children Act 1989.  However, some families are barred from receiving support under section 17 due to their immigration status and can only be supported if refusing support would be a breach of their human rights. This requires further human rights assessment to be carried out before any support can be provided. 
Please note that the Local Authority is barred from providing support under section 17 to any family that has no NRPF.

For further information, social workers should refer to the NRPF network guidance on assessing and supporting children and families who have no recourse to public funds available at: http://www.nrpfnetwork.org.uk/Documents/Practice-Guidance-Families.pdf
2
Definitions

Families usually have no recourse to public funds because they are subject to the following categories of immigration controls and as a result do not have the right to work in the UK:

· The person requires leave to enter or remain in the UK but does not have it, for example an illegal entrant or someone who has overstayed on their visa.

· The person has leave to enter or remain in the UK on condition they have no recourse to public funds, for example the spouse of a settled person.
· The person has leave to enter or remain in the UK subject to an undertaking that they will be maintained, for example the adult dependent of a British Citizen or settled person.

Public funds include all welfare benefits, public and social housing or asylum support paid to asylum seekers by the Home Office.

A dependent child is defined as a member of the family or a child who has been living with the family since birth or for at least 6 of the previous 12 months.
3
Establishing eligibility for support

To establish whether a family qualifies for support under section 17, the following issues need to be addressed as part of the pre-assessment process:
3.1
Is there a duty to assess the child under section 17?
Camden will only be under a duty to carry out an assessment of the child’s needs if they meet the threshold for a service and they were within the borough when their needs arose. 
Children will normally be in need where the family have no recourse to public funds and do not have adequate accommodation and/or sufficient income to meet the family’s basic needs. 
The child will be within the area where:

· they are resident in Camden or
· not resident in any borough (including any location they were sent to as asylum seekers) and presenting in Camden as homeless and in urgent need or
· resident in another borough but presenting in Camden as homeless and in urgent need; however, this may be subject to negotiation with the home borough, but should not delay provision of services.
· If they go to nursery or school in Camden.
3.2
Are the parents subject to immigration controls?
It is essential to establish the family’s immigration status as this will help social workers to ascertain whether the parents can legally work, what kind of support they are eligible for (eg: welfare benefits or asylum support) or whether they are excluded from receiving section 17 support. Normally, the fact that an individual has no recourse to public funds will be written on immigration documents.

To check immigration status, social workers should ask to see the applicant’s passport and any Home Office documentation and contact the Home Office directly via: Evidenceandenquiry@homeoffice.gsi.gov.uk.cjsm.net.

The Home Office will also be able to confirm whether the family have an outstanding asylum claim or an appeal against an immigration decision.

Social workers must obtain written consent from parents to contact the Home Office to carry out these checks. Evidence of the applicant’s current or last address should also be requested. 
Social workers should inform the family at the outset that if they fail to provide any evidence of their immigration status or provide enough information for CSSW to take up checks with the Home Office or otherwise assess their circumstances this will jeopardise their ability to get help from CSSW.
3.3
How does the family’s immigration status affect their eligibility for support? 

· Where asylum seeking families have been granted leave to remain in the UK or are awaiting the outcome of an asylum application or appeal they will be eligible to claim either welfare benefits or asylum support from the Home Office. 
· Where a family that has claimed asylum has been refused leave to remain and has exhausted all appeals they may continue to receive asylum support whilst waiting for removal directions or because the family are either making arrangements to return home or because they are temporarily unable to travel. 
· Some families who have no recourse to public funds will be able to access support from section 17 in order to meet the needs of the child. These are families who have the right to enter or remain in the UK but have no recourse to public funds or adults who are the primary carer of a child who has the right to remain in the UK (a “Zambrano” carer). Sometimes these adults may have the right to work in the UK and should be encouraged to do so in order to be self-supporting. Individuals with a right to work in the UK can be referred to the employment advisor within the Early Help Service for support in seeking employment opportunities. In the case of Zambrano carers the fact that they have a right to work in the UK will appear on their passport.
· The following families with no recourse to public funds are also excluded from claiming support under section 17 unless this would be a breach of their human rights.

· a person granted refugee status in another EEA state and their dependents

· an EEA national and their dependents

· a failed asylum seeker who has failed to comply with removal directions and their dependents

· a person who is a failed asylum seeker with dependent children who fails to take reasonable steps to leave the UK

· a person unlawfully present in the UK and not seeking asylum and their dependents, including visa over-stayers, illegal entrants and those who were refused asylum having sought asylum in country rather than at the port of entry.  
EEA states are: Austria; Belgium; Denmark; Finland; France; Germany; Greece; Ireland; Italy; Luxembourg; Netherlands; Portugal; Spain; Sweden; UK; Cyprus; Czech Republic; Estonia; Hungary; Latvia; Lithuania; Malta; Poland; Slovakia; Slovenia, Bulgaria, Romania.
If a family seeking support has not made an application for asylum, or has overstayed on a visa, they should be advised to contact a solicitor or a law centre for advice.

Please note that social workers must notify the Home Office of any person whom they suspect is in the UK illegally or where a failed asylum seeker requests support.

3.4
Can CSSW support families with no recourse to public funds?

· Families with no recourse to public funds may apply to be assessed for support under section 17 if they are destitute. A child in need assessment will need to be carried out to ascertain the child’s needs arising from the NRPF status (see section 5).

· Families who are excluded may still receive support from Camden if they are destitute and it would be a breach of their human rights should support not be provided. This will involve carrying out a human rights assessment as well as a child in need assessment (see section 6).
· Section 17 can also be used to support a child who is assessed as having additional needs beyond accommodation or subsistence, for example needs arising from disabilities or emotional and behavioural issues. In these cases, section 17 can be used to provide support to the child even if the family are receiving asylum support.
· It should also be remembered that any child who is in need, regardless of their immigration status, is entitled to support under section 17; even if the family fail on a human rights assessment, it is possible to support them in the short term in order to meet the child’s basic need for food and shelter.
· Although generally CSSW cannot support lone adults, the Care Act 2014 can be used to provide support to pregnant women who are assessed as destitute. 

4
Emergency support

Families with no recourse to public funds may only receive support under section 17 if they are destitute and CSSW must carry out a detailed assessment of the family’s circumstances in order to establish whether they meet the criteria for support. 
However CSSW may provide emergency support, including accommodation, whilst these enquiries are being carried out if it appears that not providing support would give rise to a breach of the family’s human rights.  Failure to provide emergency support will allow the family to apply for an injunction within Judicial Review proceedings.

Although families may present to CSSW stating they have nowhere to live and no money it is essential that social workers actively investigate the family’s situation to ascertain whether they are able to remain where they are living and manage financially or with limited financial support until the full assessment has been completed and it has been established that CSSW owes a duty under section 17. 
The department has a defence to a Judicial Review claim if the family refuses to provide information regarding their history and their financial circumstances and social workers are entitled to critically analyse the information provided. 
Before emergency support is provided, social workers should: 
· check the family’s address to establish whether the child is “in the area”;

· contact the Home Office via  Evidenceandenquiry@homeoffice.gsi.gov.uk.cjsm.net to ascertain the family’s immigration status and check whether they are eligible to claim benefits or asylum support rather than be supported under section 17;
· make enquiries as to how the family have been supporting themselves prior to approaching CSSW.
· Social workers should ask to see copies of bank statements and request a list of addresses where the family have previously resided including contact details for other tenants/ landlords.

· As social workers will need to take out network checks with the professional network, social workers should ask for the name and contact details of any professional or agency currently working with the family.

· Social workers should also consider setting up an emergency Family Group Conference to look at what support extended family and friends can provide to the family during the assessment.

· Social workers should also seek to set up an appointment for the family with their embassy to explore options for their safe return to the country of origin.

5
Child in need assessment
Purpose of assessment

Social workers will need to establish whether the child is in need and whether CSSW has a duty to support the family. A child and family assessment will need to be carried out in line with statutory requirements in order to assess the child’s needs based on the Assessment Framework set out in relevant statutory guidance “Working together to safeguard children” (Department for Education March 2015).  Social workers should refer to Camden’s assessment practice guidance for further details. ..\Assessment\Assessment policy and practice guidance.doc
Further details can also be found in the CSCB protocol on thresholds and assessments available at: https://www.cscb-new.co.uk/wp-content/uploads/2015/12/Multi-agency-threshold-and-assessment.pdf
In carrying out a child and family assessment, social workers must have regard to the need to safeguard and promote the welfare of children as required by section 11 of the Children Act 2004.

The assessment will also need to consider the child’s needs in the context of the family’s situation. It is generally accepted that if the family do not have adequate accommodation and/or sufficient income to meet essential living needs this will impact adversely on the child’s welfare. The assessment should therefore consider whether the family’s immigration status is the cause of their destitution and whether parents can access other sources of income.
The focus of the assessment should, nevertheless, remain on the needs and welfare of the children.  
Conducting the assessment
Where families approach CSSW because they have nowhere to live and no money for food, they must prove that they have no other means of support before CSSW can provide  support under section 17. 
As part of the assessment: 

· It must be established that the child is living in Camden and that no other local authority has responsibility for supporting the child, as well as the child’s family.

· Social workers must establish the family’s immigration status in order to ascertain whether they are eligible for other forms of support such as welfare benefits or asylum support. 

· Where families are eligible for benefits or asylum support, social workers should help them to make a claim. 

· Social workers should also check whether adults in the family have a right to work in the UK and help them to become self-supporting.

Social workers should also investigate whether the family can access support from:

· friends and family

· voluntary or community sector 

· savings

· a sponsor.

The assessment should consider the following factors:

· how the family’s financial and housing circumstances are affecting the child’s health and development, what support the child needs and how the child would be affected if support is not provided;

· how urgently the family needs support;

· details of any medical conditions or disabilities affecting the child or other family members;

· details of the child’s current and previous schools;

· if the child’s other parent is not in the family household, their details including nationality and immigration status, what contact they have with the child and whether they provide the family with any support;
· the child’s wishes.

Information to establish the family’s financial and housing circumstances and whether they can access other forms of support should be gathered from the following sources:
· banks and building societies
· Inland Revenue (to check if any adult in the family is working);
· landlords (to check if there is any notice of eviction);
· information on whether the family are likely to be at risk if they return home.

Specific information to be gathered as part of the assessment should include:

· bank statements for the previous year;
· evidence of the family’s outgoings;
· evidence of any family and friends network here and abroad and whether it is possible to speak and/or meet with them during the assessment process;
· all immigration and home office documents (families should be told that CSSW will contact the Home Office to check their status).
It is essential when making decisions about supporting children and their families, that social workers make sufficient enquiries and base decisions on clear evidence that is well documented and demonstrates the needs of the child and that the family have no other source of income.

Families should be made aware that they must co-operate with CSSW and provide any relevant information for the purposes of the assessment and informed that where the information is not provided CSSW will not be able to complete the assessment, and may decide not to provide any support.

Where there are gaps in evidence or concerns about the standard or veracity of documentary and other evidence provided by parents, this will be discussed with parents. Any concerns about the evidence which may lead to adverse inferences being drawn will be put to the parents, so that they have a chance to comment or respond. However, if having been provided with such an opportunity, the parents fail to provide sufficient information or a convincing explanation, an adverse conclusion may be drawn.
The outcome of the assessment should be discussed with the team manager and clearly recorded giving reasons for the decision. If CSSW cannot support the family the reasons for this should be clearly recorded.
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Human rights assessment

It is strongly recommended that social workers and managers seek legal advice when undertaking this assessment. Families should also be encouraged to seek legal advice where appropriate.
Where a child and family assessment shows that the child is in need but the family are excluded from being supported under section 17 because of their immigration status a further human rights assessment must be carried out.
The purpose of the human rights assessment is to establish whether the family’s human rights will be breached as a result of not being provided with section 17 support. 
In particular the assessment should determine whether the family can return to the country of origin or whether this would cause a breach of the family’s human rights or, where they are EEA nationals, breach their treaty rights. 

The assessment process should help families to resolve their situation, either by exploring a possible return to their country of origin and providing basic support in the short-term whilst this can be arranged or helping them resolve their immigration status.
If there are legal or physical barriers preventing a family from returning home then any failure to provide support is likely to result in a breach of human rights. If the family is able to return the local authority will not have a duty to provide support unless there is likely to be a breach of their human rights should they return. 

· A legal barrier to returning would include where there are any applications or appeals pending for leave to remain, other than second or subsequent claims or appeals which are hopeless or abusive. Other than in exceptional cases of hopeless or abusive second or subsequent claims or appeals, support should not be refused or ended whilst the Home Office is still considering the family’s immigration status.

· A practical barrier would include issues such as lacking the relevant travel documents, being too ill to travel or being in the late stages of pregnancy. Temporary support should be provided whilst these obstacles are resolved. 

If there are no reasons why the family cannot return, social workers should then consider whether returning to the country of origin would result in a breach of the family’s human rights: 

· under Article 3 (torture or inhuman or degrading treatment): If the family claims they will be at risk on returning they should be advised to apply for asylum with support provided while this claim is being considered. However if the family have already had an asylum claim rejected then any new information they wish to have considered should be provided to the Home Office for it to consider. 
· under Article 8 (right to private and family life): The focus should be on the child’s best interests and consideration should be given to how long the child has lived in the UK, their education, the strength of their links with the country of origin and whether their needs can be met in that country. The assessment should also consider whether the child would likely to be a child in need if they returned to the country of origin.
· under Article 6 (fair and public hearing): This could be breached if support is not provided to enable a family member who is a defendant in a criminal case or party to civil proceedings to remain whilst the trial or proceedings are ongoing. This includes care proceedings.
EEA nationals may be entitled to claim benefits if they have a right to reside in the UK either as:
· a jobseeker (for up to 3 months only)

· a worker (who can claim benefits if unable to work temporarily or involuntarily)

· a self-employed person or student (who is self-sufficient and should not need to access welfare benefits).

Social workers must establish whether the family have a right to access benefits in the first instance. If the family are excluded from support under section 17 then the social worker must decide if this interferes with their right to reside in the UK under EU treaties. If a family has no access to accommodation or subsistence support, and would therefore not be able to remain resident in the UK, this may interfere with treaty rights for example the right to work here. 
Social workers should record the human rights assessment using the template available at: Z:\Children schools & families (social care)\Children and Families\Social Work policy folder\Assessment\Human Rights Assessment 2012.doc
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Outcome of the human rights assessment

When considering the outcome of the human rights assessment, social

workers and their managers should take into account all information made

available by the family, the views of the parents and the child and any

decisions made by the Home Office or the courts.

· If the outcome is that the family can return to their country of origin without a breach of their human rights and there are no barriers their returning, CSSW may decide to support the family on a short term basis while arrangements are made for them to return. 
· If the family can return to their country of origin but chooses to remain in the UK then this is a choice made by the family/parents and the local authority may stop financial support.

· If the outcome of the assessment is that the family should receive support because to do otherwise would be a breach of their human rights, the child in need plan should set out what support the family will receive.

· In determining the rate of subsistence to be paid to families, the central consideration must be the needs and welfare of the child or children in need. The level of financial support provided should be determined in each case based on the child in need assessment.
· CSSW will have regard to information provided to it by the family as to the family’s actual spending. However, CSSW may not regard every item of a family’s actual spending as reflective of that necessary to meet its subsistence needs.
· While other factors, such as budgetary constraints and the needs of other children, may be taken into account in determining the financial support to be paid, the impact of any reduction in provision on the child or children in need must be considered and that impact must be proportionate to the circumstances.
· Where a family receiving financial support reports that it is not sufficient to meet the needs of the child or children and family, a review of those needs and the level of financial support should be undertaken. If an increase in support is refused, the reason for this must be clearly conveyed to the family.
· Even if the family does not report that the level of financial support provided is insufficient to meet it’s needs, this level of support should still be regularly reviewed, alongside the ongoing review of the child or children’s needs required under Camden’s assessment protocol. Any change in the level of support, and the reasons for this, must be clearly conveyed to the family. 
· If the assessment indicates that any family member may be a victim of trafficking, social workers should refer to the trafficking policy and consider a referral under the National Referral Mechanism. Further guidance is available at: link
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Domestic abuse cases
Where the family is fleeing domestic abuse, the Home Office Domestic Violence Rule will apply:

· If an adult has come to the UK as a spouse or partner of a British citizen or someone with Indefinite Leave to Remain (ILR) and they and/or their dependents become victims of domestic violence during the probationary period, they can apply for ILR in their own right. 

· The victim must be able to demonstrate that the relationship has permanently broken down because of domestic violence before the probationary period ended.

· The victim must also show that they are suitable to remain in the UK indefinitely.

Under the Destitution Domestic Violence (DDV) Concession victims who meet the above criteria and who are destitute and in need of financial help can apply for temporary leave to remain for 3 months and if granted, will be able to access public funds but must to apply for ILR during the 3 month period. Further details are available at: http://www.nrpfnetwork.org.uk/guidance/Documents/DDV%20Concession%20Factsheet.pdf
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Eligibility for other services
Although families with no recourse cannot access welfare benefits, some public services are still available:

· All children regardless of their immigration status can receive a state school education whilst they are of statutory school age. The only exception is children who have entered the UK on a short term visitor’s permit.

· Primary health care such as GPs, A&E treatment and treatment for certain contagious diseases are free of charge for everyone regardless of immigration status. However visa over-stayers, illegal entrants and failed asylum seekers may have to pay for some hospital treatment, including maternity care.
· Children from no recourse families will be eligible for free school meals in reception, Year 1 and Year 2. Children aged 3 and 4 will also be eligible for universally available free childcare or early education provision. 
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NRPF Panel

The NRPF Panel will review all cases where CSSW are providing section 17 support for families with no recourse to public funds in order to ensure that a resolution to the family’s situation is being sought in a timely manner.

The Panel will meet quarterly and will be chaired by the CIN Head of Service and attended by service managers, team managers, the MASH screening officer and a representative from Legal Services. Allocated social workers will be expected to present their cases to the Panel.

The remit of the Panel is to scrutinise individual cases and consider any changes in circumstances affecting the family. The Panel will then advise social workers regarding the options available to the family and help plan further work and decide on what further support should be made available. 
When considering individual cases, the Panel will carry out a review of the human rights assessment, looking at the factors listed in section 6 to assess whether ending section 17 support would breach the family’s rights or whether returning home is a suitable and safe option for the family.
The Panel will help social workers to plan for the termination of section 17 support to ensure that families are aware of what action will be taken and what options are available to either move on to other sources of income or return home.

The Panel will also look at whether the family may be able to resolve their immigration status in the UK so that they can work or claim welfare benefits. 
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From April 2017

The new Immigration Act which is due to come into force in April 2017 makes some changes to the duty on local authorities to provide support for families with no recourse to public funds.

· Refused asylum seekers will only be paid asylum support by the Home Office for a period of 90 days during which time they will be expected to leave the UK. Support from the Home Office after 90 days will only be paid in exceptional circumstances where the family are unable to leave the UK. Otherwise these families would need to be supported under section 17 subject to a human rights assessment.

· Support for accommodation and maintenance under section 17 to families with no immigration status such as visa over-stayers or Zambrano carers may only be paid where the family are destitute and are not receiving, have applied for or are potentially eligible for Home Office support for refused asylum seekers under any of the following:

· they have made a non-asylum application to the Home Office that has not yet been determined;
· they are in time to lodge a non-asylum in country appeal or have such an appeal pending;

· they have exhausted all rights of appeal and have not failed to co-operate with arrangements to leave the UK;

· support is necessary to safeguard and promote the welfare of the dependent child.
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